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JURISDICTIONAL STATEMENT

Thisisan appeal from theDivision |, Circuit Court of Cape Girardeau County, Missouri,
of thetrial court=sJUDGMENT AND ORDER MODIFYING DECREE OF DISSOLUTION OF
MARRIAGE entered on January 29,2004. AMOTION TO VACATE, SET AS DE, REOPEN,
AMEND JUDGMENT; OR, GRANT NEW TRIAL wasfiled on February 17, 2004, and denied
on March 1, 2004. A NOTICE OF APPEAL wasfiled on March 9, 2004. Thisisan appeal
challengingthetrial court=sorder on subject matter jurisdiction and, alsothat the court abused its
discretion in failureto grant a motion to vacate its JUDGMENT AND ORDER MODIFYING
DECREE OF DISSOLUTION OF MARRIAGE. Thisappeal involvesnoissuewhich would vest
exclusive jurisdiction in the Missouri Supreme Court. Jurisdiction for this Appeal is conveyed

upon the Court of Appeals, Eastern Digtrict by ArticleV,* 3, of the Missouri Constitution.



STATEMENT OF FACTS

Background

The parties were divorced on May 20, 1994. [LF 9] There was one child born of the marriage,
namely: Brett Alexander Meyer, born July 3, 1992. [LF 10] The Decree of Dissolution of Marriage
granted the partiesjoint legd custody of the child; however, Mother was awarded primary physica custody.
[LF 12] Father was awarded limited and non-specific vigtation. [LF 13]

In October of 1996, Mother and the child moved to Tucson, Arizona, where they continue to
resde. [LF 84, TR 9-10] At thetime of the divorce, Father was on active duty with the United States
Armed Forces. [TR 7] During his tenure with the military, Father has been stationed at various posts
outsde the State of Missouri, including Georgia, Nevada, Texas, Alabamaand Itdy. [TR 8, 10, 11, 12]

On February 19, 2003, Father filedaMOTION FOR MODIFICATION. [LF5] Without any
notice of hearing, this matter was taken up by the trid court on June 3, 2003. [ LF 5]

OnJune 3, 2003, thetria court entered aJUDGMENT AND ORDER MODIFYING DECREE
OF DISSOLUTION OF MARRIAGE. [LF 27] Pursuant to said Judgment, the parties were awarded
joint lega and joint physical custody of the minor child. [LF 31] Father was awarded specific periods of
vigtation. [LF 33] ThisJUDGMENT AND ORDER MODIFYING DECREE OF DISSOLUTION OF
MARRIAGE was entered without any notice to Mother.

Factsleading up to the current Judgment

Four months later, on October 23, 2003, Father filed yet another MOTION FOR

MODIFICATION. This time, Father requested sole legal and physica custody of the parties one



unemancipated minor child. [LF 38] Mother was persondly served with acopy of said MOTION FOR
MODIFICATION on November 10, 2003. [LF 6]

No other custody proceeding was pending at the time this action was filed on October 23, 2003.
[LF 39-40] Therefore, the court in Arizona, which wasthe child=s"home state" had not declinedjurisdiction
when this action was commenced.

On November 19, 2003, Father filed a PETITION FOR ORDER TO SHOW CAUSE in the
Superior Court of the State of Arizona, County of Pima, to enforce his Christmas, 2003, vidtation. [LF 51,
97] On December 8, 2003, Mother filedaMOTION FOR ASSUMPTION OF JURISDICTION inthe
Superior Court of the State of Arizona, County of Pima. [LF 52] On December 10, 2003, the Superior
Court of Arizona, County of Pima, denied Mothe=s MOTION FOR ASSUMPTION OF
JURISDICTION without any specific findings or comment. [LF 52]

On December, 8, 2003, Mother sent a letter to the judge requesting that she be granted a
MOTION FOR EXTENSION OF TIME in order to respond to the MOTION FOR MODIFICATION.
[LF 6, 85] Despiterepeated callsby Mother, noruling wasinitidly made on thisextenson of time. [LF 46]

On December 16, 2003, Mother telephoned the court clerk to determineif the judge was going to grant
her request for extension of time. [LF 46] Theclerk promptly made ahand-written noteto thejudge asking
that her request be ruled upon. [LF 46] On December 17, the judge denied Mother=s request for an
extensonof time. [LF 6, 46] Thecourt clerk did not mail out acopy of the docket sheet denying Mother=s
MOTION FOR EXTENSION OF TIME until December 19, 2004. [LF 6]

On December 23, 2003, Father-s attorney filed a NOTICE OF HEARING to take up the

MOTION FOR MODIFICATION filed on behaf of Father. [LF 6-7, 47] The Notice scheduled a



hearing date of January 6, 2004. [LF 7,47] A previous court date of January 12, 2003, had been canceled
in lieu of the earlier date. [LF 7]

Mother received the NOTICE OF HEARING on December 26, 2003. Thiswasthefirst timethat
Mother was aware that a hearing was scheduled. [LF 86] This gave Mother just eleven (11) daysnotice
prior to the hearing date.

Mother did not havethefinancia resourcesto hirean attorney or travel from Arizonato Missouri on
such short notice. [LF 86] Mother was not able to take off work for the court appearance without
jeopardizing her employment. [LF 86]

On December 26, 2003, Mother contacted the court clerk by telephone and was advised for the
first timethat her request for extension of time had been denied. [LF 86] On January 1, 2004, and January
5, 2004, M other wrote the Court a letter explaining the fact that she could not travel on such short notice
and requesting additiond timein which to defend thisaction. [LF 86, TR 3] Thismateria wasreceived by
the court before the hearing commenced on January 6, 2004. [TR 3] The court denied Mother=s request
for continuance. Thetria court did not notify Mother that her request for continuance was denied. [TR 3]

On January 6, 2004, thetria court took evidence and proceeded against Petitioner. [LF 7] Father
was the only party present to testify at the hearing. [LF 49] The trid court took the matter under
advisement pending the submission of aforma judgment by the attorney for Father. [LF 7, 38]

Thetrid judgeindicated that hewas going to awvard custody to father. [TR 34-35] Father indicated
that he did not actudly plan to take custody of his child until the summer of 2004. [TR 33- 34]

Sometime after the hearing, Father=s attorney provided the Court with a JUDGMENT AND

ORDER MODIFYING DECREE OF DISSOLUTION OF MARRIAGE. No copy of this Order was



provided to Mother in advance. She had no opportunity to review the Order, make objections or
comments regarding the substance or form of said Order. [LF 86]

On January 29, 2004, thejudge signed the JUDGMENT AND ORDER MODIFYING DECREE
OF DISSOLUTION OF MARRIAGE. [LF 57] On February 6, 2004, asecond PARENTING PLAN
was filed with the trid court by Father=sattorney. [LF 7] However acopy of thissecond PARENTING
PLAN was not provided to Maother for her comment, objection or input. [LF 86-87] Itisunclear whether
this second PARENTING PLAN has been incorporated into any Judgment of Order of this Court.

On February 17, 2004, Mother filedher MOTION TOVACATE, SET ASIDE, REOPEN AND
AMEND JUDGMENT; OR, GRANT NEW TRIAL. [LF 7, 71] Mother-s post-trid motion was
scheduled for February 23, 2004. However, Father-s counsdl asked for acontinuance which was granted.
[LF 7] The trid court took up Mother=s MOTION TO VACATE, SET ASIDE, REOPEN AND
AMEND JUDGMENT; OR, GRANT NEW TRIAL on March 1, 2004, and overruled the same. [LF

100] NOTICE OF APPEAL wasfiled by Mother on March 9, 2004. [LF 101]



POINTSRELIED ON

I
TheTrial Court lacked subject matter jurisdiction pur suant to the Uniform Child Custody
Jurisdiction Act because:

A. At the time jurisdiction was assumed, there was no other custody proceeding
pendingin another State, ther efore, noother court had declined jurisdiction based
upon therequired finding that Missouri was a more appropriate forum; and,

B. It was not in the best interest of the child that Missouri assume subject matter
jurigdiction

A. Sae ex rd. Rashid v. Drumm, 824 SW.2d 497 (Mo. App. E.D. 1992)

Saeexrd. Lawsv. Higains, 734 SW.2d 274 (Mo. App. S.D. 1997)

Elbert v. Elbert, 833 S\W.2d 884 (Mo. App. E.D. 1992)

Haydon v. Darrough, 961 SW.2d 940 (Mo. App. E.D. 1998)

" 452.450 R.S.Mo.

" 452.410 R.S.Mo.

" 452.450.1(1) (2) (3) R.SMo.
" 452.450.1(4) R.SMo.

2. In re marriage of Dooley, 15 SW.3d 747 (Mo. App. S.D. 2000)

Boundsv. G=Brien, 2004 WL 502981 (Mo. App. E.D. 2004)

Piedimonte v. Nissen817 SW.2d 260 (Mo. App. W.D. 1991)

" 452.450.1(4) R.S.Mo.



ARGUMENT
I
TheTrial Court lacked subject matter jurisdiction pur suant to the Uniform Child Custody
Jurisdiction Act because:
A. At thetimejurisdiction wasassumed, therewasno other custody proceeding pending
in another State, therefore, no other court had declined jurisdiction based upon the

required finding that Missouri was a mor e appropriate forum;

Theburden of establishing aprimafaciebasisof jurisdiction ison the proponent of that jurisdiction.

Sae ex re. Rashid v. Drumm, 824 SW.2d 497, 505 (Mo. App. E.D. 1992). Thereisno presumption

that subject matter jurisdiction exists. Stateex rel Lawsv. Higgins, 734 SW.2d 274, 277 (Mo. App. S.D.

1997). Subject matter jurisdiction may beraised a any time, may not bewaived, and though not raised by

aparty, subject matter jurisdiction may be examined by the Appellate Court. Elbert v. Elbert, 833 S.W.2d
884, 887 (Mo. App. E.D. 1992). In the case a hand, Father had the burden of establishing that the
Circuit Court of Cape Girardeau County, had subject matter jurisdiction pursuant to the Uniform Child
Custody Jurisdiction Act under * 452.450 R.S.Mo. In order to make his primafacie case, Father must
introduce sufficient evidenceto establish that the requirements of *452.450 R.S.Mo. had been met. Inthat
regard, the record lacks any evidence upon which the trid court could find that it had subject matter
jurisdiction.

The Circuit Court of Cape Girardeau County, Missouri, does not have automatic and continuing

jurisdiction just because It had issued the origind divorce decree and modification orders regarding
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vigtation. This point was addressed in Haydon vs. Darrough, 962 SW.2d 940 (Mo. App. E.D. 1998).

The Court in Haydon held:

"A court may not modify a prior custody decree unless it has jurisdiction under the
provisions of Sections 452.450 and 452.410." Haydon at 942.

Based on the logic of Haydon, subject matter jurisdiction would haveto be established for each and every
motion brought before the trid court which seeks to modify previous custody or vistation orders.

Since the Mother and child moved to the State of Arizonaiin October of 1996, Missouri was no
longer the "home state”’ of theminor child. Because Mother and child haveresided continuoudy in the State
of Arizonafor thelast eight years, neither hasasgnificant connection with the State of Missouri. Father has
been dationed al over the country and is now dationed in Italy. Father has not lived in the State of
Missouri for severd years. Heno longer hasasignificant connection with the State of Missouri. Thechild
was not present in the State when the trid court assumed jurisdiction, and there was no evidence to
establish an emergency Situation necessary to protect the child from neglect or abuse. These factsin the
record prove that the trid court did not have subject matter jurisdiction under *452.450.1(1)(2)(3)
R.S.Mo.

Section 452.450.1(4) R.S.Mo. is often referred to as the "default or vacuum™ provison of the
Uniform Child Custody Jurisdiction Act. Inorder to establish jurisdiction under thispart of the Act, Father

must prove the following:
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1 Another State has declined to exercise jurisdiction; and,

2. Sald State declined jurisdiction on the groundsthat Missouri isthe more appropriateforum
to determine the custody of the child; and,

3. Itisin the best interest of the child that this Court assume jurisdiction.

Failure to prove any one of these three dements effectively deprives the trid court of subject matter
juridiction.
A trid courts acquigition of jurisdiction over a case depends on the facts exiging a thetimeits

jurisdiction is invoked. Laws at 278. There is nothing in the Act whichwould indicate thet jurisdiction

requirements may be established during the pendency, as opposed to the commencement of the

proceedings. Lawsat 278. Therefore, it would follow that subject matter jurisdiction should be determined
on the date a case isfiled and/or summonsisissued. Factsor eventsoccurring after commencement of the
case are not relevant for purposes of determining subject matter jurisdiction.

The Father, Adrian Meyer, filedhisMOTION TO MODIFY CUSTODY on October 23, 2003.
Shortly theregfter, a summons was issued. The Mother, Mdissa Pirisky, was persondly served on
November 10, 2003. At that point in time, there were no other custody proceedings pending in acourt of
this State or in the State of Arizona. Therefore, if no other custody proceedings were pending inthe State
of Arizona, thenit cannot be said that " another State has declined to exercisejurisdiction on the ground that
this State is the more gppropriate forum to determine the custody of the child”. The decline of jurisdiction
by another State on this specific ground is a pre-requiste to the exercise of jurisdiction under
"452.450.1(4) R.S.Mo. If Father cannot establish that another court declined jurisdiction, and that the

declining court found Missouri to be a more gppropriate forum, then his case must fail. Since no Arizona
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action was even pending when this case was commenced, then no Arizonacourt wasin apostion to decline
jurisdiction. Consequently, Father hasfalled to satisfy the requirements of *452.450.1(4) R.S.Mo.

On December 8, 2003, well after commencement of thisaction, and after assumption of jurisdiction
by the Circuit Court of Cape Girardeau County, Missouri, Mother filed a motion in the State Court of
Arizona. Mother=s motion asked that the State Court of Arizona assume jurisdiction over the child. On
December 10, 2003, the Superior Court of the State of Arizona, County of Pima, declined to exercise
jurisdiction, presumably becausethe State of Missouri had dready assumed jurisdiction. TheArizonaCourt
did not make any specificfindings. In particular, there was no finding by the Arizona court that jurisdiction

was declined "on the ground that this State (Missouri) is the more appropriate forum to determine the

custody of the child. This specific finding, which was adsent from the Arizona Court Order, is a

requirement of *452.450.1(4) R.S. Mo.

Even though the Arizona court declined jurisdiction after the commencement of thispresent Missouri
action, Father cannot depend on facts occurring during the pendency of this caseto establish subject matter
jurisdiction. If aMissouri court improperly assumes subject matter jurisdiction over a child, then States
which would, in fact, have jurisdiction will be discouraged from assuming jurisdiction over achild. This
would lead to a tug- of-war between two separate States. Thisstuation isexactly what the Uniform Child
Custody Jurisdiction Act was designed to avoid. A Missouri court which improperly assumesjurisdiction
should not be rewarded by discouraging amore appropriate State from assuming jurisdiction. Therefore,
eventswhich occur after commencement of acustody proceeding should not be considered in determining

subject matter jurisdiction.
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B. It was not in the best interest of the child that Missouri assume subject matter

jurigdiction

Inadditionto dl other requirementsof *452.450.1(4) R.S.Mo., the Father must also establish that
itisin the best interest of the child for a Cape Girardeau County, Missouri, court to assume jurisdiction.
The determination of the "best interest of the child” under *452.450.1(4) R.S.Mo., refersto a choice of
forum, not to the fitness of the parents. If there is no other forum which can and will adjudicate custody,
then the best interest of the child is served by a custody determination in the forum where the child is
physicaly present. See Rashid at 503. "The interest of the child is served when the forum has optimum
access to rdevant evidence about the child and family. There must be maximum rather than minimum

contact withthestate.” In re marriage of Dooley, 15 S.W.3d 747, 757 (Mo. App. S.D. 2000). In Dooley,

the Court found that subject matter jurisdiction was lacking because the Mother faled to establish
"maximum rather than minimum cortact with the State’. Mrs. Dooley failed to present any evidence

indicating that the child-s"present or future care, protection, training and persond relationshipswerelocated

within the State of Missouri”. Dooley at 758. Asaresult, the trid court=s judgment was reversed based

upon alack of subject matter jurisdiction over child custody and support.

In the ingtant case, the minor child had not resded in the State of Missouri for nearly eight years.
All of the evidence pertaining to the child=s current schooling, home environment, present family environment
and socid activitiesislocated in the State of Arizona. All of the evidenceinvolving hispresent and past care
is located in the State of Arizona. None of the evidence concerning the child:s future care, training or

education islocated in the State of Missouri. The Mother continuesto livein Arizonaand has no intention

14



of returning to Missouri. The Father, has not lived in the State of Missouri for many years. He had been
stationed at various Air Force bases throughout the United States, including Georgia, Nevada, Texas and
Alabama. For thetwo yearsimmediately preceding this action, Father had been stationed in Italy. Father
intendsto returnto Italy with thechild. Therefore, if custody were granted to Father, evidence of thechilds
future care, protection, training and persona relationships would be located in Itay. There was no
evidence that Father was planning to return to the State of Missouri and take up residence. TheMissouri

court did not have optimum access to information which would bear directly onthe best interest of the child.

In Boundsv. O=Brien, 2004 WL 502981(Mo. App. E.D. 2004), the Court held:

"It has been obsarved that it is implicit in the scheme of the UCCJA that the trid court
should make an initid determination of jurisdiction by express findings of fact before
proceeding to the substantive issue of custody. Piedimontev. Nissen 817 S.W.2d 260,
266 (Mo. App. W.D. 1991). Thus, a ruling d jurisdiction by a court that is merely
conclusory or that assumes jurisdiction but is tacit as to the factud bass for that
adjudication, does not meet the objectives of the Act." See Boundsat 3.

In the case at hand, the JUDGMENT AND ORDER MODIFYING DECREE OF DISSOLUTION
entered on January 29, 2004, lacks sufficient evidence and findings of fact to establish subject matter
juridiction.  There are no findings in the trid court-s Order related to the best interest of the child asit
relates to selection of aforum. Furthermore, there was no evidence presented at the hearing on January 6,
2004, which would support the trid court:sexercise of jurisdiction under *452.450.1(4) R.S.Mo. Father
failed to establish that evidence concerning the child=s past, present or future carewould be availableinthe

State of Missouri. Therewasnoinquiry by thetria court regarding subject matter jurisdiction at al. There

15



was no evidence presented, and thereisno record that thetria court even considered factors establishing
subject matter jurisdiction.
In fact, the evidence presented by Father should have derted thetrid court to problemsregarding
subject matter jurisdiction. Father testified that the Mother and child had resided in Arizonafor nearly eight
years. Additiondly, he testified that he would be taking the child to Italy. This evidence presented by
Father demondtrated that information about the child=s past and present care is located in the State of
Arizona. Evidence of the child:s future care would have been in Itay.
Given thistestimony, the trid court should have concluded that no evidence of the child:s past, present or

future care exiged in the State of Missouri.
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SUMMARY

When this action was commenced, no other caseswere pending in the State of Arizona. The State
of Arizona had not yet declined jurisdiction. Once the Arizona court chose not to assume jurisdiction, its
order did not contain a pecific finding that "Missouri was the more appropriate forum to determine the
custody of the child". Therefore, the first requirement of *452.450.1(4) R.S.Mo. has not been met.

No evidence was presented that Missouri was the forum best suited to serve the child:=sinterest.
The parents and child had no contact with the State of Missouri. None of the evidence relevant to the
child=s padt, present or future custody was available in the State of Missouri.

The purpose of the Uniform Child Custody Jurisdiction Act isto have custody determinationsmade
in States that have optimum access to relevant evidence bearing on the best interest of the child. The
transfer of custody from one parent to another, after ten years, isadrastic step and can only be based ona
"subgantid and continuing change in circumstances between the child and his cugtodian.” All of the
evidence pertaining to the rdationship between Brett Alexander Meyer and his Mother is located in the
State of Arizona. Therefore, the Arizonacourt had optimum accessto evidence bearing on the " substantia

and continuing changing circumstances' which would justify atransfer of custody.
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POINTSRELIED ON

[

The trial court abused Its discretion by refusing to vacate, set aside, or reopen Its
JUDGMENT AND ORDER MODIFYING DECREE OF DISSOLUTION because Mother
demonstrated " good cause" and " excusable neglect".

Rule 75.01
Klausv. Shelby, 4 SW.3d 635 (Mo. App. E.D. 1999)

Brueggemann v. Elbert, 948 SW.2d 212 (Mo. App. E.D. 1997)

B L C(K)v.W W C, 568 SW.2d 602 (Mo. App. K.C.D. 1978)

Rule 78.01
Rule 74.06(b)

Gibson v. White, 904 SW.2d 22 (Mo. App. W.D. 1995)

Preferred Laser Services, Inc. v. Abate, 117 SW.3d 678 (Mo. App. E.D. 2003)

Willisv. Placke, 903 SW.2d 219 (Mo. App. E.D. 1995)

Jonesv. St. Joseph and G. 1. RY. CO., 183 Mo. App. 231 170 SW. 425 (K.C. 1914)
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ARGUMENT
[

The trial court abused Its discretion by refusing to vacate, set aside, or reopen Its
JUDGMENT AND ORDER MODIFYING DECREE OF DISSOLUTION because Mother
demonstrated " good cause" and " excusable neglect™.

Pursuant to Supreme Court Rule 75.01, the trid court retains jurisdiction over judgments for a
thirty-day period after entry of said judgment.  If an authorized after-trid mation isfiled, then the trid
court=s control over the judgment is extended to ninety days from the date the motion isfiled. Klausv.
Shelby, 4 SW.3d 635, 637 (Mo. App. E.D. 1999).

Supreme Court Rule 75.01, provides the "least stringent standard” for setting aside a judgment

becauseit inhereswhilethetria court retainsjurisdiction of the case. Brueggemannv. Elbert, 948 S\W.2d

212,214 (Mo. App. E.D. 1997). Inorder to obtain relief pursuant to Supreme Court Rule 75.01, aparty
need only show "good cause" and is not required to establish ameritorious defense or "excusable neglect”.
Theredfter thetrial court may vacate, reopen, correct, amend or modify itsjudgment. Brueggemannat 214.

"Good cause’ encompasses the occurrence of mistakes or conduct that is not intentiondly or
recklessly designed toimpedethejudicia process. Brueggemann at 214. In Brueggemann, alocd atormey
failed to appear for ascheduled hearing date. Thetrid court entered judgment againgt hisclient. A motion
to set asde the judgment was filed within thirty days as provided by Supreme Court Rule 75.01. Thetrid
court denied the motion and refused the set aside its judgment. On gpped, the trid court=s ruling was
reversed and remanded.

The court in Brueggemann acknowledged that the decision to set aside judgment isameatter within

19



thetrid courts discretion. However, "the discretion not to set asde ajudgment is agood ded narrower

than the discretion to set it asde” Brueggemannat 214. Brueggemann went on to define"good cause’ as

follows

"Theterm >good causer, as used in this connection, isnot susceptible of precise definition,
but it was obvioudy coined to serve aremedid purposein amatter addressed primarily to
the conscience of the court and it should therefore be interpreted with commensurate
liberdity, not only to prevent amanifest injustice, but to avoid athreatened oneespecidly in
casestried without ajury where evidence on one side only ispresented.” Brueggemann at

214.
When consdering whether a particular set of circumstances fals within the "good cause” definition, atrid
court should give themost broad and liberd meaning to that set of circumstances.  TheBrueggemann court
indicated that even moreflexibility should be extended in casestried without ajury where evidence on one
sgdeonly is presented.

Casesinvolving the custody and vigitation rightsof children are the most important before any court.
When making such adecison, itisdifficult for thetria court to render ajudgment in many ingtances, even if

it hears evidence from both sdesin alengthy adversarid hearing. InB L C (K) v. WW C, 568 SW.2d

602 (Mo. App. K.C.D. 1978), the Appellate Court upheld atrial court=sruling to reopen and set asdea

judgment on afather-s motion to modify. In ruling, the Appellate Court stated:

"In circumstances when a court has the solemn duty to decide the custody of a child, it
servesthe ends of judtice for atribuna beset by doubt out asto thetrue evidence asin this

caseto reopen the proceedings for independent proof and further opportunity to the parties
fortestimony." B L C (K) at 604-605.
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The courtin B L C (K) noted that the effect of an order to set asde would only restore control of the
proceedings to the tria court for further evidence. By setting aside its origina judgment and taking
additiond evidence, thetrid courtisin abetter pogtion to make amoreinformed award of custody. This
aone, was"good cause' to vacate and set aside the order and restore full proceedings to the trid court.

Supreme Court Rule 78.01, dlows the tria court to grant a new trid of any issue upon "good
cause' shown. Furthermore, on amotion for anew tria in an action tried without ajury, thetria court may
open the judgment, take additiond testimony, amend findings of fact or make new findings, and direct the
entry of a new judgment. Supreme Court Rule 78.01, does not require any showing of meritorious
defense or excusable neglect. A mere showing of "good cause” is sufficient to obtain relief under the Rule.

In the case at hand, Mother demonstrated "good cause’. Shewas only given eeven daysnoticeto
travel from Arizonato Missouri for a hearing involving the custody of her child. On such short notice,
Mother could not gether thefinancid resourcesand travel to Missouri for the hearing. Additiondly, shewas
not alowed time off from her employment to make this court gppearance. As indicated in her
correspondence to thetria court, Mother made it clear that she would be able to appear and defend this
action if given additiond time.

Mother was quite vigilant in communicating with the trid court. There were at least three written
communications in the file asking for more time and explaining her Stuation to the trid court. Under the
circumgtances, Mother did everything in her power to ded with this pending motion

The nature of the motion filed by Father was to determine the best interest of the child. Thetrid

court=s decison should be based on information avalableto it from al Sdesinthe case. Itislogicd thet a

court with more information can make amore informed decison. The Appdlate Court in B L C (K)
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suggested that the trid court should take a more libera view when setting aside judgments in custody
matters. Under these circumstances, the tria court should have erred on the side of taking additiond
evidence. Also, aspointed out in Brueggemann, this case wastried without ajury and where evidencefrom
only one party was presented. This, too, would suggest that thetrial court should take abroader view and
more cond derate approach when goplying the definition of "good cause" to Mother=s circumstances.

Because of circumstances unknown to the parties, thetrid court did not rule on Mother=s request
for a continuance in a prompt manner. Mother requested an extension of time to ded with thismatter on
December 8, 2003. Directing your attention to page 82, of the Lega File, the court clerk made a hand-
written noteto thetria judgeindicating that Mother had called severd timesinquiring about the status of her
REQUEST FOR EXTENSION OF TIME. Thetrid court did not rule on thismation until December 17,
2003. Thisdday aggravated the short time congtraints placed on Mother in dealing with thiscase. A copy
of thetrid judgess denid of Mother=s MOTION FOR EXTENSION OF TIME was not malled out until
December 19, 2003,

Thevacating or setting aside of thetrid court=s order would only restore control of the proceedings
to thetrid court for further evidence. No party would have been prgudiced by setting aside this order.
After hearing dl of the evidence from both Sdes, thetrid court isin no worse position to makeitsruling on
the transfer of custody. The parties would only have been restored to their origind position prior to the
uncontested hearing of January 6, 2004.

Supreme Court Rule 74.06(b) alowsthetrid court to reieve a party of afind judgment or order

upon a showing of "excusable neglect”. "Excusable neglect” is defined as.
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"Failureto take the proper steps at the proper time, not in consequence of the party-sown
cardessness, inattention or willful disregard of the process of the court, but in consequence
of some unexpected or unavoidable hindrance or accident, or reliance on the care and
vigilance of hiscounsd or on promises made by the adverse party.” Gibson v. White, 904
S\W.2d 22, 25 (Mo. App. W.D. 1995)

Each case of "excusable neglect” should be considered onitsown facts. Preferred Laser Services,

Inc. v. Abate, 117 SW.3d 678, 680 (Mo. App. E.D. 2003). Indiscussing "excusable neglect”, the Eagem

Didtrict Court of Appedsin Willisv. Placke, 903 SW.2d 219 (Mo. App. E.D. 1995) stated:

"[4] In addition, it has been Stated that in order for a party to obtain relief pursuant to a
motion to set aside, that party must show his neglect of the case occurred through no fault
of hisown. Jonesv. &t. Josephand G. I. RY. CO., 183 Mo. App. 231 170 S.W. 425,
426 (K.C. 1914). The party seeking relief must establish>heexercised suchdiligenceasan
ordinarily reasonable man would have exercised under the same or Smilar circumstances:"
Willis at 221.

Given the totdity of circumstances in the case at hand, Mother clearly demonstrated " excusable neglect”.
Shelacked the necessary resources and ahility to travel acrossthe country on just leven daysnotice. This
may not have been such acritica timecrunchif sheresided inthe State of Missouri. However, given thefact
that she resded in Arizona, this short naotice of the hearing is a significant factor that the tria court should
have considered when ruling on her maotion. If this matter had been set for hearing with thirty or forty-five
days advance natice, then the triad court would have been judtified in giving less weight to this argument.
Additiondly, Mather was diligent in contacting thetria court on severa occasions and requesting
additiond time. Unfortunately, her MOTION FOR EXTENSION OF TIME was not immediately ruled

on. She made asecond request asking for additiona time. According to comments made by thetria court
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in the hearing transcript, this second request was received by the trid court on January 5, 2004.
Furthermore, thetria court announced that it had not ruled on thisrequest and did not notify Mother that the
request would be denied. Consequently, the tria court went forward with a hearing and did not notify

Mother that this second request was denied.
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SUMMARY

Mother=sfailure to appear and defend the motion filed by Father on January 6, 2004, was due to
circumstances beyond her control. On such short notice, she could not litigate her case by depostion.
Furthermore, her inability to travel and lack of resources on such short notice was an "unavoidable
hindrance' which prohibited her from litigating her case. Mother did everything within her power to notify
thetrid court of her dtuation. Most partiesin alawsuit would stick their head in the sand and try to ignore
the action pending againgt them. However, Mother was quite diligent in communicating with thetria court
and explaining her current circumstances. Thetria court-srefusal to set asdethisjudgment was againg the

logic of the circumstances presented.
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CONCLUSION

Although Mother=stwo points of apped are discussed and argued separately in thisbrief, they are
linked by practicdity and law. Father-s action should have been filed in the State of Arizonawhich under
the Uniform Child Custody Jurisdiction Act, would have been the appropriate forum. If the case had been
filed in Arizona, then Mother would have no excuse for her fallure to appear and defend this action. Her
limited resources and travel time would not have comeinto play. Both sdeswould have been available to
present evidence on this very important issue of child custody. Consequently, having heard evidence from

adl 3des, thetrid court would be better informed in issuing its judgment.

Respectfully submitted,

FINCH & MOSSLAW FIRM

BY: ALLEN E.MOSS, JR. #36516
1471 N. Kingshighway
Cape Girardeau, MO 63701
(573) 339-9223
(573) 339-9224 FACSIMILE
ATTORNEY FOR APPELLANT
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| hereby certify that atrue and correct copy of the foregoing BRIEF OF APPELLANT with disc
was mailed, postage paid, this day of , 2004, to Diane Howard, attorney for

Respondent, P.O. Box 1150, Cape Girardeau, MO 63702-1150
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